COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON. D.C, 20348 ;20. q
3

B-178456 July 24, 1973

AroT T&chnology Coxporation
135 East Railrond Avenue
Honrovia, Caliioyrnta 91016

Attmtion‘ HMr. Don B, Kates
Exacutive Vice Preaident

Gentlenent

Refarence iu made to your letters of April 26 and June 19, 197),
with enclosures, protesting against the award of a contract to any
other fira under invitation for bids (I¥3) DAALHO3~-73-B-0417, issuad
by the Uuited States Army Miesile Command, Redatone Arsenal, Alabama,

The I¥FB, issved on February 12, 1973, was for thae procuremont off
275 TUJ tripod rmounts, AP 1-224837, for a single-year progran or
2,384 TOW tripod mounts for a 5-year program., The wultiyear require-
ments are 275, 623, 562, 552 and 372 units for fiscal ycars 1973
thcough 1977, respectivaly. The faceshecet of the IFD (standard form
3’3) containad the standard clause indicating that the lidder offered
to furnish any or all icems upon which prices are offercd, at the
price get opposite each item. Also, undor section D-7 of tha IFB
biddern warae required to bid, except for 'iISP'" data requirements, on
each line 4tew including option quantitiecs, for tine first and multi-
yaar propram requirements., Paragraph 3 of subsection C+37 rlso
provided that "Bidders wust bid on each quuntity specified on every
line of Section E except data requirements 'thich may ba listed as NSP,"

The I¥B was issuad to 53 prospectiva bidders, nina of whicih
submitted bids. Tne bids ware opened on ilaxrch 14, 1973, at which tima
it waa determined that while your £irm submitted a bid for both the
single-year znd multiyear portions of the IFi3, it failed to provide
prices for all of the lina itens within the bid. The line itcms on
wvhich prices were omitted were item 0002, firat srticle requirement
of two unito in the single-year portion of the IFA; item 0007, firat
article requiremont of two unitn in the nmultiycarx portion of the IFB;
end item 0008, eltornate offer of a production ruantity of 275 unite,
providad firet article is waivad,

Imnedfately after bid opening a repreosentative of your firm
adviscd Governmont officials supervising tue bid opening that your
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firm'n bid containad 8 nistake in that your tyriet had inadvertently
puittad the prices mentioned above and that you hud intandad a price
of §632,64 for item 0002 and a prica of $603.64 for fterms 0007 and
00C8. Dy teletype mesanpe of Maxrch 14, 1973, you advised the con-
tracting officor that your bid foyx item 0008 was §603,64 and you
requested that your bid be amended an of date of submisaion to inaclude
this price, However, by letter dated April 11, 1973, the contracting
officar determinad your bid to be nonrespongive; theare followed your
fuitial proteat of April 18, 1773, to our 0ffica.

It 1s your contention that sinza the unit price bid for both
1ton 0001, for 273 production units, and {tem 0003, for 275 production
wits if ths first article requirement is waived, is $632.64 per wunit,
it 4s apparent that you intendad to bid a wniform price of $632.64 for
all of the inits, including those covered by item 0002, In this resard
your counsel argues that item 0002, entitled "Pirst Articla 513.A4031
«01,D01,02 (Sane as 0001)," was ansverads "Quantity 273"; “'Unit, ea"
and that it could be implied from the legend '"(Sama as 0001)" that
the unit price of item 0002 was tha same as the unit price of item 0001,
Thua, he arpucs that repetition of the unit price in 0002 was uniec-
essary especially in light of tha provisions of C-~31 of part I vherein
it atates, in pertinent part, that "Didders who fail to bid on all
iters (0001, 0002 and 0003) may causa their bid to be considered ncu-
responsive,'" Your counsal reasons thav under C-31, only a hidder who
failed to bid on all of the threo items "ray cause thoix bid to be
conosideraed non-responsive'"; and, therefora, a bid which sats forth an
sxpressed unit price as to 0001 and 0003, is not nonresponsiva because
expreasly 0002 was provided to be and would be deemed to be tha "(Srm
as 0001)." The mama reasoning is also applied to item 0907, the first
article requirement of two unita in the multi asar portion of the IFD,

Regarding item 0008, you contend that :hare can ba no question
but that you intonded to hid a unit price of 3603.64 bucausa of
(1) your wmniforn pattem of bidding the sana unit ~-ica for cach unit
under the multiyoar portion of the IF3, (2) tha «  ‘yed prebid calcu-
lations and records damonstrating that such vnifi. .ty was iz ‘endad,
end (3) page 18 of the IFB, under 'CAUTION' states that the unit price
quoted for i{items 0010, 0012, 0014, 0016 and 0018, on all of which you
bid a wmit prica of §603.64, "Hust Not Excoed" the unit price quoted
for production quantitieg, Item (003 1is a production quantity. Also,
the "“CAUTION'" note states that "Bidder must bid on each Incremental
Option specified for Itema 0005, 0010, 0012, 0014, 0016 ond Q018 or
. thedr bid will be rejected as non~rasvousive.'" It is argued by your
cownsel that eince your firm did bid on each of thas above increments,
your bid could not ba rajected as being nouresponsive., He further
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argusa that eince iteas 0007 and 0008 wera not iancluded among thosa
f{tems spccificd in the "CAUTION' nota, faillura to dnclude a price for
these items wvould not render your bid nonresponsive,

Your cousel also urges chat in the event the clarification of
your bid, at tho tine of bid opening, is considered to bea a modifica-
tion of ycur hid, your bid should be considored pursuant to the pro-
viston of scction "C," paragraph 8, Section "C," pavagraph 8, otates,
in pertinent part, that "a modification of an offer which mnkes the
terms of an othcwwisa successful offar more Favorable to tha Government
will he considered at any tinms it is receivod and may thercafter ba
accepted,' Finally, counsel urpes the Goverameat to waive the failure
to include prices for ftems 0002, 0007 and 0008 a3 winor informalities
or irregularities,

It 16 a fundemontal rule of the compatitive bid system that 4n
order to ba considorad for aa awvard a bid wmust comply in all matsrial
respects vith tha IFL at opening. 46 Coup. Con. 434, 435 (1966). Thc
bidder caunot add to or modify the hid after opening to make tha bid
conply with the IPB, amid 1t does not matier whather an error iz due to
inadvartence, mistal:a or otheruvise. B~161950, Novomber 2, 1961. Tho
queacion of responsivences of a bid is for determination upon the basis
of the bid as submittad and it 4s not pruper to consider tha rcasons
for nonraesponsivencses. B~148701; June 27, 1962,

A bid 1s generally regurded s nonresponsive on fta faca for
fotlura to include a prica oa cvery item as vequired by the XF3 end may
not ba correcteds D~-1706254, September 1, 19723 B-173243, July 12, 1971,
B-165709, January 21, 1969. Ve hava also held that requirements for
fi18t articla approval vera material portions of the bid and a bid
vas nonrasponsive whera tha contractor failed to hid on firagt article.
B-157529, UHovambar 24, 1963. The rationalae for theao decisions in
that vhera a bidder fails to submit a price for an item, he generanlly
cennot ba said to be obligated to pexform that servics as part of the
other sarvices for which priceca were submittad, 1}680. Octobar 6,
19704 B~129351, Octobar 9, 1956 (‘J

To pronulgate a rule vhich would allow bidders to corvect a
price cnission after an allegation of mistoka 4in bid would generally
grant the bidder an option to exploin after opening whether his intent
was to perform or not perforna the work for which the priccs ware
originally onftted, B~176234, supra. To extend this opti - .. uld in
effect be tantamount to grantiny the opportunity to submit ' v bid.
B~177368, March 23, 1973, and casas cited thernin. We hava, cherefore,
hald that an allegation of erior is proper for consideration only
where the bid is responsive and othorwise proper for acceptance.
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40 Coump, Gen., 432, 435 (4961); 38 id, 819, 821 (1959). Although, rv
in the present case, tha Govermment could effect pavinge by allowing
corraction of a nonresponsive bid, tho many decisions holding that a
nonresponeive bid may not bo corrected are manifestations of the
principle that it is move in the intoreat of the Government to
maintain inteogrity in thae coupetitiva bid system than it is to obtain
A wonetary gein in an individual award. B-161628, supra,

Applyin¢ thu abuve nules to tha present casa, it is clearly
fndicated, at lcast in two instances, that your bid did not comply in
all naterfal rcopecta with the IFD, {,a., it failed to include a prica
for every item and to bid on the tirst articles, Therefore, wa would
ba unable to conclude that vhe determination that your bid was non-
responsive was irmpropex. rloreover, if vour bid 15 nonresponsive, the
wistakey alleged by you could not be considered. Also, it ghould ba
pointed out that these omisajons could not be waived as minor infor-
malicics or irrepularitics since we hava held that a fallure to quote
a price constitutes a material deviation which may not be waived,

41 Comp. GCen. 412 (1961); 50 id., 852 (19271). Reparding your counsal's
urging that the cl.rification of your bid, at the tine of bid opening,
bae considered as a wmodification of your bid which could bas acraopted
under section “C," paragraph 8, quotad sbove, the Covermnernt will only
accept an offer which imoprwves om the terme of a succesaful ofier and
a nonreaponsiva bid does not constitute nn offar which may proporiy be
acceptol, Sea B-~148701, supra, and B-161620, wupra,

: However, our Office has recognized a very limited excaoption to
the above rulas. DOven though a bidder fails to submit a price for an
{tem in a bid, that omiggion fan he corrected if the bid, &3 submitted,

indicates not only the possibility of error but alwno the exact nature
of the arror and the amount intmnded. The rationale for this exception
is that whera the conaistency of tha priciny pattern in the bid
docunents esteblishes both tha exfntencs of :the error and the bid
actually intended, to hold that the bid is nonxesponstive would be to
convart what appears to be an obviows clerical error of omission to

& matter of nonresponaivencas, ' B~-1773G8, supra.

Applying this nxcoption to the pyesent: case, 1% is aspparent that
thore exists a sufficient pattern to establfsh your intended bid price
for item 0008, since paragraph 5 of subsection C-37, page 13, of the
IFB did provida thst the unit price £or each item in the multiyear
requironent shall bo the sama for all progrsm years and you did bid
§603.64 for each program year except the omitted first year program
(ftem 0008)., llowaver, ro pattern exiaste with respect to itens 0002
snd 0007 which would estzblish what you intended to bid for these
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{tens, Concerning your contention that eince your bid psica for items
0001 and 0003 waa $632,64 1t should have beon apparont that you
intended tha same bid price for {tem 0002, ve note that five of the
saven bidders for thae single-~year portion of tire ITH bid highex prices
for fixet articles than for the production quantitics. Thus, 1t would
appear to ha imposaibla to determina your intandad bid price for either
item 0002 or iteam QUD7 from the information contained in your bid, On
the contrary, you vwould have an option nf either not furniching tha
flyat article units or furnisaing them at cny price up to a price levr.
wvhere you would displaca the next low bilddzr,

In regard to your counsal's contantion that it could be 4wpliod
Yrom the legend ' (Samo as 0001)," in the column of subsection E-1;
part II, of the IFB entitled “Supplics/Scrvices," that the intended bid
price for item 0702 was the aamaras 0001, it {8 clear that the words
"(Sama as 0001)" refer to tha desceriptiou rather than the price of icen
0001, -To accept your counsel's interpretation of vhat these words maean
would rendar the whole IFB meaningtless cinca tha IFB 4s sat up to
encoutage a decraase in the unit prico where thera is an increase in
quantity. This could not ba done 4f the itcns covering the production
and option quantitics under thec rmultiyenr portion of the IF3, all of
which contain tho legend Y'(Sanc as 0001),' were to be priced the same
as 000), Yor that matter, it docs not appear that you interprated
theso wordas in that manner gince your price for the multiyecar quantities
is less than the sinple-year price. Of course, if all of the line items
ara the sana, tha method of avoluation set out in paragraph D=6 of tho
IFB is moaningless. Paragraph D=6 provides that bids will be evaluated
by deterrining tho lovest overall cost to the Governnent for both altema-
tives, the wultiyear £nd the firat year ouly, and by comparing the cost
of buying the total requiroment under a wultiyear procurement with the
cost of buying the total requiroment in successive independent
procureunents,

In regard to items 0007 and 0008, your counsel also argues that
the language ia the "CAUTION' note to the erfect that the bidder must
b4id on each increment of thae option quantitios undar items 0305, 0010,
0012, 0014, 0016 =nd 0018 or have its bid rejected as nonresponsive
waane that your bid could not bo rejected as nonresponsive, since you
bad b1d on oacl increment and itene 0007 and 0008 wera not liastcd.

It would appear that theaa cautionary words rafer atrictly to the
option quantitios s@inca parapraph 6 of subsection C-37 states that
"She contractor will ba disqualified {f a no bid 48 submittel for the
.ootion quentities listad in the Schedule.'" In view of the fact that
neithor itam 0007 noxr item 0008 had option quantities, there was no
necesaity to liut them. Also, it should be pointed out that if a
bidder was a prior producer aligible to have ths firat article waived,
thare would La no need or requirement for such a hidder to bid on
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iten 0007. MHowevoer, this {s not true in your case sinca you are not
a prior producar eligible to hava the first article waivad,

¥Yor the above reasona, your protast is denied,

8incereis yours,

Ey H, Morsa, Jr.

¥or tho Comptroller General
of the United Statea
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